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INTRODUCTION

z This unit details rhe procedures for investigations and hearings via the complaint

3 process. The unit describes many types of violations of the laws and rules governing real

4 estate activities and the possible consequences that may result. Finally, the Real Estate

s Recovery Fund is explained regarding its function when damages are suffered in a real

6 estate transaction due to a wrongful act of a Florida licensee'

6.1 LEGAT TERMS TO KNOW

Section

475.25(11

(b), F.s.

1

11

12

13

e To assist you in learning important but often difficult-to-understand real estate terms
g in the legal realm, the following definitions and examples are presented.

ro Breach of Trust

A breach o{ trust is defined as any violation or omission of a legal or moral duty. It
is the breaking of a promise or obligation, either by an act of commission or omission,

default, or nonperformance.

E x A M p t E 1: Asalesassociate signed a contractforsale inthe name ofthe buy-

ers without the buyers' permissi0n or knowledge. The sales associate indicated that the

buyers were busy, and s0 the associate signed the contract t0 save time. According to the

associate, time was an issue because the bank wanted a signed contract right away.

The DBPB served the real estate sales associate with an administrative c0mplaint.

Section 415.25(1Xb), F.S., subjects a real estate licensee to discipline for committing
"fraud, misrepresentation, concealment, false promises, false pretenses, dish0nest deal-

ings by trick, scheme, 0r devise, culpable negligence, or breach of trust Iitalics added for

emphasisl in any business transaction."
The sales associate violated the statute by signing a c0ntract for sale in the name of

the buyers for the purchase of subject pr0perty. The sales associate was fined $1,000 and

investigative costs 0f $700. The sales associate's real estate license was suspended for

60 days. The licensee was further 0rdered to attend a 45-hour post-license c0urse and a

3-hour ethics course. The educati0n 0rdered is in addition t0 any c0urse requirement t0

maintain the real estate license.

Reference: DBPR Case Number 201 1 005450

Concealment

Concealment is the withholding of information or a material fact. In a fiduciary rela-

tionship, for example, the broker has a duty to speak, unless the principal knows the

information or fact.

Gulpable Negligence

Culpable negligence involves negligent conduct that, while not intentional, involves

a disregard of the consequences likely to result for one's actions. Brokers may be charged

with culpable negligence if they do not give ordinary, careful attention to their brokerage

and do not exercise reasonable control over the brokerage's agents'
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r Fraud

z Fraud is intentional deceit and reliance on the deception for the purpose of inducing
s another person to rely on the deceitful information and for the injured person to part with
+ something of value or to surrender a legal right. A broker may be charged with fraud when
s the broker does not disclose known defects or remains "silent" when the defect is not read-
o ily observable. (See "Misrepresentation and Fraud," Unit 11).

r Material Fact

e A material fact is information that is relevant to a person making a decision and that
s affects the value of the real property. Information about the condition of a property, such
10 as known defects or code violations are material facts.

Misrepresentation

Misrepresentation is an untrue statement of fact or an incorrect or false representa-
tion of the facts. A licensee may be charged with misrepresentation for failing to indicate
in a newspaper that a listed property is advertised by a real estate licensee.

MoralTurpitude

Moral turpitude involves conduct contrary to honesty, good morals, justice, or
accepted custom. Case law has further defined moral turpitude to mean a depravity against
society. Felonies such as embezzlement, larceny, and robbery are generally considered
moral turpitude.

E x A M P t E 2: Aman'selderlymotherdied of cancerathome. ln her lastdays,
the elderly woman was prescribed controlled drugs including morphine and hydrocodone.

The man was a close friend of a real estate sales ass0ciate. The friend explained t0 the
licensee that he had drugs in his home left over from his mother's care. According to the

licensee, the friend was at a loss regarding what to do with the drugs. The friend asked

the licensee if he would place the drugs in the licensee's storage unit so that he c0uld get

them out of his house. The licensee agreed and placed a box of drugs in the storage unit.

Sometime later the storage unit was burglarized. The police were sent to the unit.
The police found the drugs during their investigation. ln circuit court, the licensee was

found guilty of possession and trafficking in morphine, hydrocodone, and other controlled

SUbStanCeS.

The licensee timely notified the FBEC of the felony conviction. The DBPB served the

real estate sales associate with an administrative complaint. Section 475.25(1)(f), F.S.,

subjects a real estate licensee to discipline for being convicted 0rfound guilty of "a crime

in any jurisdiction which...involves moralturpitude [italics added for emphasis] or fraudu-

lent or dishonest dealing."
The sales ass0ciate violated Section 475.2511)(f), F.S., for being convicted or found

guilty of a crime in any jurisdiction that involves moral turpitude. The sales ass0ci-

ate was fined $1,000 and investigative costs of $396. The sales associate was given

one year of probation. The licensee was further ordered to attend one two-day FREC

meeting.
Reference: DBPR Case Number 201 1 059856
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r A person may also file a complaint for an alleged violation that does not pertain to a

z real estate transaction or an incident that took place in another state.

s E x A M P t E 2: Aconsumerfiled a complaintagainsta real estate licenseewho
4 was convicted of a DUI in Alabama.
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Anonymous Complaints The DRE may investigate an unsigned (anonymous) complaint,
or one made by a confidential informant, provided the complaint ii in writing and is
legally sufficient; the alleged violation of law or rule is substantial; and the DRE has reason
to believe, after preliminary inquiry, that the alleged violations in the complaint are true.
An anonymous complaint is confidential (even to the unknown complainant that filed it)
until 10 days after probable cause has been found to exist or the subject of the investiga-
tion waives the privilege of confidentiality, whichever occurs firsr.

You can download the Uniform Complaint Form and instructions at
www.myfl oridalicense.com/dbpr/re/documents/ rc-2700. I.pdf .

Consumers may also file a complaint online. Go to http://www.myfloridalicense.com/
DBPR/fl le-a-complaint/.

lnvestigation

The DBPR has granted authority to the DRE enforcement section to initiate an
investigation on its own,if it has reasonable cause to believe that a licensee has violated
Chapter 455, F.S.; Chapter 475, FS.; DBPR rule; or FREC rule. Although most investiga-
tions result from a complaint being filed, an investigation may be initiated as a result of
an inspection of a brokerage office (including an audit of the broker's escrow account)
or because a licensee self-reported a criminal matter. If the act under investigation is a
criminal offense, the DRE is authorized to conduct its investigation without notifying the
subject(s) to the investigation.

If the original complainant decides to withdraw the complaint or otherwise indicates
a desire not to continue with the investigative process, the DRE may continue with the
investigation and the Commission may take the appropriate final action once the case is
prosecuted to completion.

The DRE forwards a copy of the complaint to the subject of the investigation or to
the subject's attorney. The subject may submit a written response to the complaint. The
complaint and all information obtained during any resulting investigation must be treated
as confidential until 10 days after probable cause has been found to exist or the subject of
the investigation waives the privilege of confidentiality, whichever occurs first (except for
a criminal violation). If probable cause is not found to exist, the investigative report and
supporting documents never are released to the public. Once a legally sufficient complaint
has been investigated, an investigative report with all supporting documentation is for-
warded to the Department's legal section located in the Division of the General Counsel
to determine what type of violation may have occurred, if any.

Summary Suspension. In rare situations, during the investigative process, the DBPR
may uncover something so serious that it cannot allow the licensee to continue to endan-
ger the public welfare. For example, the investigator may discover that a broker is stealing
thousands of dollars from the escrow account. In such extreme circumstances, the DBPR
may decide that the licensee cannot be allowed to continue to practice real estate during
the normal disciplinary process. Such situations require emergency action. The DBPR sec-
retary (or a legally appointed designee) has the authority to issue a summary (emergency)

suspension order.
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r When it has been demonstrated that a summary suspension is necessary, due process

z does not require a hearing before the emergency suspension, provided a formal proceeding
s for suspension or revocation is promptly instituted.

Practice Ouestions

3. A complaint is if it contains facts indicating that a

violation of Florida Statute 475, Florida Statute 455, or administrative rule has

occurred.

4. A complaint and the information obtained during the investigation is treated as

until 

- 

days after probable cause is found to exist.

455.22514l,,

F.S.

61J2-

20.009,

F.A.C.

455.22514l,,

F.S.

s Reasonable grounds for prosecution is called probable cause. The determination as to
o whether probable cause exists is made by majority vote of FREC's probable-cause panel.
r The sole responsibility of the probable-cause panel is to determine whether probable cause

s exists.
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6.3 PROBABTE CAUSE

Gomposition

The FREC may convene multiple probable-cause panels to handle the volume of
investigative reports. Each probable-cause panel is composed of two individuals. One of
the panel members must currently serve on the Commission. Various combinations of cur-
rent and former commissioners are used on the probable-cause panels:

I At least one of the panel members must be a former or current professional Com-
mission member. If the probable-cause board member is a former professional
member of the FREC, the former commissioner must currently hold an active
valid real estate license (see "Composition and Qualifications," Unit 3).

I The second panel member may be a former or current professional FREC mem-

ber, or a former or current consumer member of the Commission.

E xA M P L E: Aprobable-cause panel mayconsistof thefollowing:

1. One current professional member of the FREC and one former consumer FBEC

member

2. One current consumer member 0f the FBEC and one former professional FHEC member

who holds an active valid real estate license

3. 0ne current professional member of the FREC and one former professional FREC member

who holds an active valid real estate license

2i Probable Cause Determination

zB Probable-cause proceedings are not open to the public, and the remaining FREC
2s members are prohibited from attending. The segregation of Commission members allows
30 the probable.cause panel to serve in a "grand jury" type of arrangement. Because the
:r remaining commissioners do not participate in the probable-cause proceedings, they are

32 able to maintain objectivity in the matter if it comes before the Commission in an infor'
33 mal hearing.

z4 The probable-cause panel reviews the investigative report and the staff attorney's

3b recommendations. The probable-cause panel must make a decision within 30 days after








































